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(iv) By forwarding copies of the no-
tice of hearing addressed to those Gov-
ernors of the States and executive
heads of territories and possessions of
the United States and the mayor of the
District of Columbia that are directly
affected by such order.

(2) Legal notice of the hearing shall
be deemed to be given if notice is given
in the manner provided by paragraph
(b)(1)(1) of this section; failure to give
notice in the manner provided in para-
graphs (b)(2) (i), (iii), and (iv) of this
section shall not affect the legality of
the notice.

(c) Record of notice and supplemental
publicity. There shall be filed with the
hearing clerk or submitted to the judge
at the hearing an affidavit or certifi-
cate of the person giving the notice
provided in paragraphs (b)(1) (iii) and
(iv) of this section. In regard to the
provisions relating to mailing in para-
graph (b)(1)(ii) of this section, deter-
mination by the Administrator that
such provisions have been complied
with shall be filed with the hearing
clerk or submitted to the judge at the
hearing. In the alternative, if notice is
not given in the manner provided in
paragraphs (b)(1) (ii), (iii), and (iv) of
this section there shall be filed with
the hearing clerk or submitted to the
judge at the hearing a determination
by the Administrator that such notice
is impracticable, unnecessary, or con-
trary to the public interest with a brief
statement of the reasons for such de-
termination. Determinations by the
Administrator as herein provided shall
be final.

§1200.6 Docket number.

Each proceeding, immediately fol-
lowing its institution, shall be assigned
a docket number by the hearing clerk
and thereafter the proceeding may be
referred to by such number.

§1200.7 Judge.

(a) Assignment. No judge who has any
pecuniary interest in the outcome of a
proceeding shall serve as judge in such
proceeding.

(b) Power of judge. Subject to review
by the Secretary, as provided elsewhere
in this subpart, the judge in any pro-
ceeding shall have power to:

(1) Rule upon motions and requests;
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(2) Change the time and place of
hearings, and adjourn the hearing from
time to time or from place to place;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine and cross-examine wit-
nesses and receive evidence;

(5) Admit or exclude evidence;

(6) Hear oral argument on facts or
law; and

(7) Do all acts and take all measures
necessary for the maintenance of order
at the hearings and the efficient con-
duct of the proceeding.

(c) Who may act in absence of judge. In
case of the absence of the judge or the
judge’s inability to act, the powers and
duties to be performed by the judge
under this part in connection with a
proceeding may, without abatement of
the proceeding unless otherwise or-
dered by the Secretary, be assigned to
any other judge.

(d) Disqualification of judge. The judge
may at any time withdraw as judge in
a proceeding if such judge deems him-
self or herself to be disqualified. Upon
the filing by an interested person in
good faith of a timely and sufficient af-
fidavit of personal bias or disqualifica-
tion of a judge, the Secretary shall de-
termine the matter as a part of the
record and decision in the proceeding,
after making such investigation or
holding such hearings, or both, as the
Secretary may deem appropriate in the
circumstances.

§1200.8 Motions and requests.

(a) General. (1) All motions and re-
quests shall be filed with the hearing
clerk, except that those made during
the course of the hearing may be filed
with the judge or may be stated orally
and made a part of the transcript.

(2) Except as provided in §1200.17(b)
such motions and requests shall be ad-
dressed to, and ruled on by, the judge if
made prior to certification of the tran-
script pursuant to §1200.11 or by the
Secretary if made thereafter.

(b) Certification to Secretary. The
judge may, in his or her discretion,
submit or certify to the Secretary for
decision any motion, request, objec-
tion, or other question addressed to the
judge.



§1200.9

§1200.9 Conduct of the hearing.

(a) Time and place. The hearing shall
be held at the time and place fixed in
the notice of hearing, unless the judge
shall have changed the time or place,
in which event the judge shall file with
the hearing clerk a notice of such
change, which notice shall be given in
the same manner as provided in §1200.5
(relating to the giving of notice of the
hearing): Except that if the change in
time or place of hearing is made less
than five days prior to the date pre-
viously fixed for the hearing, the judge
either in addition to or in lieu of caus-
ing the notice of the change to be
given, shall announce, or cause to be
announced, the change at the time and
place previously fixed for the hearing.

(b) Appearances—(1) Right to appear.
At the hearing, any interested person
shall be given an opportunity to ap-
pear, either in person or through au-
thorized counsel or representative, and
to be heard with respect to matters rel-
evant and material to the proceeding.
Any interested person who desires to
be heard in person at any hearing
under these rules shall, before proceed-
ing to testify, state his or her name,
address, and occupation. If any such
person is appearing through a counsel
or representative, such person or such
counsel or representative shall, before
proceeding to testify or otherwise to
participate in the hearing, state for the
record the authority to act as such
counsel or representative, and the
names, addresses, and occupations of
such person and such counsel or rep-
resentative. Any such person or such
counsel or representative shall give
such other information respecting such
appearance as the judge may request.

(2) Debarment of counsel or representa-
tive. (i) Whenever, while a proceeding is
pending before the judge, such judge
finds that a person, acting as counsel
or representative for any person par-
ticipating in the proceeding, is guilty
of unethical or unprofessional conduct,
the judge may order that such person
be precluded from further acting as
counsel or representative in such pro-
ceeding. An appeal to the Secretary
may be taken from any such order, but
the proceeding shall not be delayed or
suspended pending disposition of the
appeal: Except that the judge may sus-

10

7 CFR Ch. XI (1-1-99 Edition)

pend the proceeding for a reasonable
time for the purpose of enabling the
client to obtain other counsel or rep-
resentative.

(ii) In case the judge has ordered that
a person be precluded from further ac-
tion as counsel or representative in the
proceeding, the judge within a reason-
able time thereafter shall submit to
the Secretary a report of the facts and
circumstances surrounding such order
and shall recommend what action the
Secretary should take respecting the
appearance of such person as counsel or
representative in other proceedings be-
fore the Secretary. Thereafter the Sec-
retary may, after notice and an oppor-
tunity for hearing, issue such order re-
specting the appearance of such person
as counsel or representative in proceed-
ings before the Secretary as the Sec-
retary finds to be appropriate.

(3) Failure to appear. If any interested
person fails to appear at the hearing,
that person shall be deemed to have
waived the right to be heard in the pro-
ceeding.

(c) Order of procedure. (1) The judge
shall, at the opening of the hearing
prior to the taking of testimony, have
noted as part of the record the notice
of hearing as filed with the Office of
the Federal Register and the affidavit
or certificate of the giving of notice or
the determination provided for in
§1200.5(c).

(2) Evidence shall then be received
with respect to the matters specified in
the notice of the hearing in such order
as the judge shall announce.

(d) Evidence—(1) General. The hearing
shall be publicly conducted, and the
testimony given at the hearing shall be
reported verbatim.

(i) Every witness shall, before pro-
ceeding to testify, be sworn or make af-
firmation. Cross-examination shall be
permitted to the extent required for a
full and true disclosure of the facts.

(ii) When necessary, in order to pre-
vent undue prolongation of the hear-
ing, the judge may limit the number of
times any witness may testify to the
same matter or the amount of corrobo-
rative or cumulative evidence.

(iii) The judge shall, insofar as prac-
ticable, exclude evidence which is im-
material, irrelevant, or unduly repeti-
tious, or which is not of the sort upon
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